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‘“(2) a contract that is awarded before such date and
is to be performed (or may be performed), in whole or
in part, after such date.

‘‘(e) PROCEDURES AUTHORIZED.—The test conducted
under this section may include any of the following
procedures:

‘(1) Restriction of competitions to sources deter-
mined capable in a precompetition screening process,
provided that the screening process affords all inter-
ested sources a fair opportunity to be considered.

‘“(2) Restriction of competitions to sources of pre-
evaluated products, provided that the preevaluation
process affords all interested sources a fair oppor-
tunity to be considered.

‘(3) Alternative notice and publication require-
ments.

‘“(4) A process in which—

‘“(A) the competitive process is initiated by publi-
cation in the Commerce Business Daily, or by dis-
semination through FACNET, of a notice that—

‘(i) contains a synopsis of the functional and
performance needs of the executive agency con-
ducting the test, and, for purposes of guidance
only, other specifications; and

‘(ii) invites any interested source to submit in-
formation or samples showing the suitability of
its product for meeting those needs, together
with a price quotation, or, if appropriate, showing
the source’s technical capability, past perform-
ance, product supportability, or other qualifica-
tions (including, as appropriate, information re-
garding rates and other cost-related factors);

‘“(B) contracting officials develop a request for
proposals (including appropriate specifications and
evaluation criteria) after reviewing the submissions
of interested sources and, if the officials determine
necessary, after consultation with those sources;
and

“(C) a contract is awarded after a streamlined
competition that is limited to all sources that
timely provided product information in response to
the notice or, if appropriate, to those sources deter-
mined most capable based on the qualification-
based factors included in an invitation to submit
information pursuant to subparagraph (A).

“(f) WAIVER OF PROCUREMENT REGULATIONS.—(1) In
conducting the test under this section, the Secretary of
Transportation, with the approval of the Administrator
for Federal Procurement Policy, may waive—

‘“(A) any provision of the Federal Acquisition Regu-
lation that is not required by statute; and

‘(B) any provision of the Federal Acquisition Regu-
lation that is required by a provision of law described
in paragraph (2), the waiver of which the Adminis-
trator determines in writing to be necessary to test
procedures authorized by subsection (e).

‘(2) The provisions of law referred to in paragraph (1)
are as follows:

‘“(A) Subsections (e), (f), and (g) of section 8 of the
Small Business Act (156 U.S.C. 637).

‘(B) The following provisions of the Federal Prop-
erty and Administrative Services Act of 1949:

‘(1) Section 303 (41 U.S.C. 253).

““(i1) Section 303A (41 U.S.C. 253a).

¢‘(iii) Section 303B (41 U.S.C. 253Db).

““(iv) Section 303C (41 U.S.C. 253c).

‘“(C) The following provisions of the Office of Fed-
eral Procurement Policy Act:

(1) Section 4(6) (41 U.S.C. 403(6)).

‘‘(ii) Section 18 (41 U.S.C. 416).

‘‘(g) DEFINITION.—In this section, the term ‘commer-
cial item’ has the meaning provided that term in sec-
tion 4(12) of the Office of Federal Procurement Policy
Act [41 U.S.C. 403(12)].

“(h) EXPIRATION OF AUTHORITY.—The authority to
conduct the test under subsection (a) and to award con-
tracts under such test shall expire 4 years after the
date of the enactment of this Act. Contracts entered
into before such authority expires shall remain in ef-
fect, notwithstanding the expiration of the authority
to conduct the test under this section.
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‘(i) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed as authorizing the appropriation or
obligation of funds for the test conducted pursuant to
subsection (a).”

§40111. Multiyear procurement contracts for
services and related items

(a) GENERAL AUTHORITY.—Notwithstanding
section 1341(a)(1)(B) of title 31, the Adminis-
trator of the Federal Aviation Administration
may make a contract of not more than 5 years
for the following types of services and items of
supply related to those services for which
amounts otherwise would be available for obli-
gation only in the fiscal year for which appro-
priated:

(1) operation, maintenance, and support of
facilities and installations.

(2) operation, maintenance, and modification
of aircraft, vehicles, and other highly complex
equipment.

(3) specialized training requiring high qual-
ity instructor skills, including training of pi-
lots and aircrew members and foreign lan-
guage training.

(4) base services, including ground mainte-
nance, aircraft refueling, bus transportation,
and refuse collection and disposal.

(b) REQUIRED FINDINGS.—The Administrator
may make a contract under this section only if
the Administrator finds that—

(1) there will be a continuing requirement
for the service consistent with current plans
for the proposed contract period;

(2) providing the service will require a sub-
stantial initial investment in plant or equip-
ment, or will incur a substantial contingent li-
ability for assembling, training, or transport-
ing a specialized workforce; and

(3) the contract will promote the best inter-
ests of the United States by encouraging effec-
tive competition and promoting economies in
operation.

(c) CONSIDERATIONS.—When making a contract
under this section, the Administrator shall be
guided by the following:

(1) The part of the cost of a plant or equip-
ment amortized as a cost of contract perform-
ance may not be more than the ratio between
the period of contract performance and the an-
ticipated useful commercial life (instead of
physical life) of the plant or equipment, con-
sidering the location and specialized nature of
the plant or equipment, obsolescence, and
other similar factors.

(2) The Administrator shall consider the de-
sirability of—

(A) obtaining an option to renew the con-
tract for a reasonable period of not more
than 3 years, at a price that does not include
charges for nonrecurring costs already am-
ortized; and

(B) reserving in the Administrator the
right, on payment of the unamortized part of
the cost of the plant or equipment, to take
title to the plant or equipment under appro-
priate circumstances.

(d) ENDING CONTRACTS.—A contract made
under this section shall be ended if amounts are
not made available to continue the contract
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into a subsequent fiscal year. The cost of ending
the contract may be paid from—

(1) an appropriation originally available for
carrying out the contract;

(2) an appropriation currently available for
procuring the type of service concerned and
not otherwise obligated; or

(3) amounts appropriated for payments to
end the contract.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1107.)

HISTORICAL AND REVISION NOTES

gggggg Source (U.S. Code) Source (Statutes at Large)

40111(a) ...... 49 App.:1344(e)(1). Aug. 23, 1958, Pub. L. 85-726,
§303(e), 72 Stat. T747; May
21, 1970, Pub. L. 91-258,
§51(a)(1), 84 Stat. 234; July
12, 1976, Pub. L. 94-353,
§16, 90 Stat. 882; Oct. 19,
1980, Pub. L. 96-470,
§112(e), 94 Stat. 2240; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444; re-
stated Nov. 5, 1990, Pub. L.
101-508, §9118(a), 104 Stat.
1388-366.

40111(b) ...... 49 App.:1344(e)(2).

40111(c) .| 49 App.:1344(e)(3).

40111(d) . 49 App.:1344(e)(4).

In this section, the word ‘“‘Administrator’ in section
303(e) of the Federal Aviation Act of 1958 (Public Law
85-726, 72 Stat. 747) is retained on authority of 49:106(g).

In subsection (a), before clause (1), the words ‘‘periods
of”’ are omitted as surplus. In clause (3), the words
“training of”’ are added for clarity. In clause (4), the
word ‘‘aircraft” is substituted for ‘‘in-plane’ for clar-
ity.

In subsection (c)(2)(A), the words ‘‘plant, equipment,
and other” are omitted as surplus.

In subsection (d), the words ‘‘canceled or’’ and ‘‘can-
cellation or” are omitted as being included in ‘‘ended’’
and ‘‘ending”’, respectively.

§40112. Multiyear procurement contracts for
property

(a) GENERAL AUTHORITY.—Notwithstanding
section 1341(a)(1)(B) of title 31 and to the extent
that amounts otherwise are available for obliga-
tion, the Administrator of the Federal Aviation
Administration may make a contract of more
than one but not more than 5 fiscal years to pur-
chase property, except a contract to construct,
alter, or make a major repair or improvement to
real property.

(b) REQUIRED FINDINGS.—The Administrator
may make a contract under this section if the
Administrator finds that—

(1) the contract will promote the safety or
efficiency of the national airspace system and
will result in reduced total contract costs;

(2) the minimum need for the property to be
purchased is expected to remain substantially
unchanged during the proposed contract pe-
riod in terms of production rate, procurement
rate, and total quantities;

(3) there is a reasonable expectation that
throughout the proposed contract period the
Administrator will request appropriations for
the contract at the level required to avoid
cancellation;

(4) there is a stable design for the property
to be acquired and the technical risks associ-
ated with the property are not excessive; and
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(5) the estimates of the contract costs and
the anticipated savings from the contract are
realistic.

(¢c) REGULATIONS.—The Administrator shall
prescribe regulations for acquiring property
under this section to promote the use of con-
tracts under this section in a way that will
allow the most efficient use of those contracts.
The regulations may provide for a cancellation
provision in the contract to the extent the pro-
vision is necessary and in the best interest of
the United States. The provision may include
consideration of recurring and nonrecurring
costs of the contractor associated with produc-
ing the item to be delivered under the contract.
The regulations shall provide that, to the extent
practicable—

(1) to broaden the aviation industrial base—

(A) a contract under this section shall be
used to seek, retain, and promote the use
under that contract of subcontractors, ven-
dors, or suppliers; and

(B) on accrual of a payment or other bene-
fit accruing on a contract under this section
to a subcontractor, vendor, or supplier par-
ticipating in the contract, the payment or
benefit shall be delivered in the most expedi-
tious way practicable; and

(2) this section and regulations prescribed
under this section may not be carried out in a
way that precludes or curtails the existing
ability of the Administrator to provide for—

(A) competition in producing items to be
delivered under a contract under this sec-
tion; or

(B) ending a prime contract when perform-
ance is deficient with respect to cost, qual-
ity, or schedule.

(d) CONTRACT PROVISIONS.—(1) A contract
under this section may—

(A) be used for the advance procurement of
components, parts, and material necessary to
manufacture equipment to be used in the na-
tional airspace system;

(B) provide that performance under the con-
tract after the first year is subject to amounts
being appropriated; and

(C) contain a negotiated priced option for
varying the number of end items to be pro-
cured over the period of the contract.

(2) If feasible and practicable, an advance pro-
curement contract may be made to achieve eco-
nomic-lot purchases and more efficient produc-
tion rates.

(e) CANCELLATION PAYMENT AND NOTICE OF
CANCELLATION CEILING.—(1) If a contract under
this section provides that performance is subject
to an appropriation being made, it also may pro-
vide for a cancellation payment to be made to
the contractor if the appropriation is not made.

(2) Before awarding a contract under this sec-
tion containing a cancellation ceiling of more
than $100,000,000, the Administrator shall give
written notice of the proposed contract and can-
cellation ceiling to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate and the Committee on Transportation and
Infrastructure of the House of Representatives.
The contract may not be awarded until the end
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